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Notice To Readers

This week's issue of the Law
Journal is printed in two. sec
tions. Section Two contai^ the
Cumulative Index to Volume. 102
oftheLaw Journal; whi(^.covers
July - December, l97iB.

Opinions Apitroyed For
Pubiicflftdi^

January 9 to January 12,;1979

NOTE: This siimmaiy of the: hold-
ings of. .op^ons;!; approvjed for
publication; has.: been prepued
by the,A^inl^ative Office Of.
tiie Courts
of.tbe:bar.;.(^o^esj.of' the
have, b^n sentto^acH^
lArary ind, prio^
in the Advance;Shbetej any]mem-
ber ofthe bu may Mtehnf i^thbiit
charge a copy of tiie;opinion
particular. case upon reqidest to
the Administrative toceror the
Courts, room. 319, SUte Hobse
nez, l^nton 08^5. Includer the
docket number. In ^iuestihg
copies of Uic opinions, approved
for pubtication.. ; Request for
copies of aD opinions cannot be
fined.

SUPREME COURT

State of New Jersey v. Nicholas
StefanelU et al (A-126, decided Jan
uary 10,1979). It is harmless error,
under facts here, to admit as sub
stantive evidence of defendants'
guQt coK»nspirator's testimony of
bis guilfy plea; testimony of guilty
plea and its surrounding circum
stances may properly be admitted
under Bvid. R. 20 and N.JJS.A.
2A:81-12 to affect coKxinspirator's
credibility as a witness. Appdlate
Divisionreversed; convictionsrein
stated. (Concurring and dissenting
opinions.) -

Alonzo W. Lawrence and James
Simpson V. Bauer ^bllsbing &
Printtaig Ltd. et al (A-39, decided
January lo, 1979). The judgment of
the Appellate Division is reversed
and that of the trial court reinstated
sid)stantially for the reasons ex
pressed in the opinion of the dis
senting judge reported at 154 N.J.
Super. 271, 276. The libel action
against its author is barred by the
statute of limitations, N.J.S.A.
2A:14-3: the discovery rule has no
application to this statute. Also,
the facts do not warrant the invoca
tion of the doctrine of equitable
estoppel. (Concurring opinion.)

John Bradley. Jr. v. Henry
Townsend Moving & Storage Com
pany (A-32, decided January 9,
1979). Due deference will be given
to the decisions and conclusions of

Clnmiriiji J
hy Senator MaHin L. Gmnberg and

Senate JudIciary(Committec Aide John j. Tiimaty, Esq.
This Is tte second of a series of flve^dl^ iiiacli v^^^

Uw^oumdj onfthe new ade «:;Grli^^ Into
effect in New Jersey on September;!^ blthe-Iyov, 9,; 1978 |jssqe;;al the liw JOtiniti;' i02 N.w:v/Senator

®««nberg (D-Essex) was sensorof ttb Senate-BlUSlSTTS
Au^si™19H® ^ ^) by iGtoveraoV B^ on

. • • •

PART I —OFFENSES INVOLVING DANGER TO THE PERSON
CH/^ERM^^

:crimi^'

. . Redefinition ;of M
. present New Jersey law, a:tbomicide wheii' a^mpuled
Jy theT|^i^, mens r®a of :'*',hiaUce^V'̂

a V1 • y ' vUlUUCi.qwU'V'-'Auy OuD6P*
malicious homicides .Wnstitute^^murder^-M -'the See
NiJjSjA. 2A:113-l:€t :S€;q; ;Md:(3dminiMiohV'5^
abMdoQs thK; terminology; M s
Code, crimmd hotnicide.constitift^^miffa^'if iit

1. "purposelyVV̂ A -p^ ©on.
scious object to engage in conduct of a o^ato natine or to cause
a certain result. 2C:^2{b)(l).

2. '*tbow^gly!^A pa^n/acte knowM^^^ to
the nature o>f his conduct or t^ att^ida^ ciKuinstances if' he Is
aware of the nature of his conduct-or Uie existent' of sucb
circumstances or is awareof a high pK^ility of theirs ^t«Kie;
2C:2-2(b)(2). ;

3. during the commission of, or ah attempt to commit, or
flight after committing, robb^, sexual assault, arson, burdary,
kidnai^ingor criminal escape. .
Murder is punishable as a crimeof the first degree a person

convict^ of murder may be sentenced either to ia term of 30 years,
of which 15 must be served before parole may to.granted,' or to a
maximum t^m of 30 years. Furtbermo^, such sentence noay provide'
for an extended term of 30 years to life with 25 y<ears to be served
before parole may be granted. 2C:43-7.

((^Dtinued onpage 6, col. 4)

New Rule Artiehdnieiit
SUPREME (X)imT OF NEW JERSEY

ORDERED that the attached amendment to R. 3:2S of the Rtdra
(joveming the Courts of the State of New Jersey is adopted to be
effective January 15, 1979. By the Court
Dated: January 10,1S79 Richard J. Hughes, C.J,

Materi^ in existing rule to be deleted is shown in brackets and
new material to be added is shown in boldface.
RULE 3:2S. PRETRIAL INTERVENTION PROGRAMS

(t) ,.« no change (c) ... no change
(b) «. • fio change (d) ... no change
(e) The Admhilstrative Dbrector of the Courts shall establish and

maintain a Pretiial Intervention Reglstiy for the purpose of deter
mining applications^ enrollments and the degree of completion thereof
by a defendant In a program approved by the Supreme Court in ae>
cordance with paragraph (a). The Pretrlal Intervention Registry
Shan contain such information and material as directed by the Supreme
Court. No order to expunge or seal records of arrest after liiamiBcai
of a complabit, Indictment or accusation under paragra|A (c) or (d)
shall bar the retention of material and Information In the Pretila]
Intervention Registry for the purposes of determbilng a defendant's

Ki
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Corbin City appeals from a Juds*
ment of the Division of Tax Ap
peals that vacated a $3,800 real
property assessment on a mobile
home owned by John and Florence
l^U. The judge ofthe Division held
that the home was personal prop
erty, saying that the case stands
"four square" with Manhattan
Trailer CL v. Twp. of No. Bergen.
104 N.J. Super. 405 (App. Div.1969).

The Bells are residents of Penn
sylvania and use their 12' by 60*
mobile home in Corbin City for
weekends and vacations; it is lo
cated on a 75' by 1^' piece of land
owned by them, It rests os a con
crete slab and is supported by col
umns of concrete blocl^. it is fur
ther secured to the concrete pad

a series of chains comected to
anchor bolts set into the concrete.
Concealing these underiy^g aup-
>orts was a "skirting** surround-
ng the space between the bottom

of the home and the ground. The
pels were stlU connected to the
home although the wheels had b^
removed and were lying on the
ground underneath. The home is
connected into on-site wat^ and
septic systems. Electrical service
is supplied by a direct line.

The community in which the
trailer is located consists of six
blocks on which there were from
35 to 40 homes. There were "quite
a few" summer residents in the
community and "quite a few"
permanent residents. During ^e
four years the Bells had owned the
home, only one home moved off its
pad; four new homes had come in.
There were no transients.

Bell testified that the home was
not the type of trailer one would
unhook and travd in for short va
cations. It would require a pro
fessional mover to detach it and
it would take about eight hours to
prepare it for moving. It was Bell's
intention that the home was to stay
where it was for the "foreseeable
future." It is inferable that the
other owners of mobile homes in
the community had ^e same in
tention.

Held; This case is not "four
square" with Manhattan Trailer
Court, where the operation involved
was a trailer court containing 50
spaces rented on a daily, weeklyor
monthly basis; the homes codd be
prepared for moving in one hour.

... a movable chattel loses its
character as personalty and b^
comes a fixture and, thus, part of
the realty . . . when it is: (1)
actually affixed to the realty or
something appurtenant thereto,

c r e e n c a ri

Highlights Of The New Cede Of
Criminal Justice

(Continued from page 1)

^ Felony-Murder Doctrineand recent New Jersey case law a nerson iM
re^wnslble und^ the felony-murder doctrine for a deathimto certain circumstances' from Ws atura or tte acuS
o^felon (See State v. Canofa, 73 N.J. m um)) Aw

«robbery would not be gul^^mm^^ if a law e^orcement officer in attempting to orevent^lllis
nAbeiy accidently shoots and kills an innocent bystander Tfe ri^

limitation. Under the Codefan^^n^a
S.. o ^ ^ of one of the enumerated crimes is re^^'for a casually related death of any pers<Hi other than

results fsofii theaction at any person, iiiefi
ing a thtfd party. 2C:ll-8a.(3). uku

Felony-Murder Sltnatloiis
nho,S? f ^ S^®Wished mthe Code a new affirmative defense to icharge of murder, unto the Cetoi^ murder couc«t requiring adetea^i
MtobU^ participant in the underlying crim^^i

killing* solicited nor aided in the commission of tl^l
2. He was not armed with a deadly weapon:
8. He had no reasonable ground to believe that any oth^

participant was armed with a deadly weapon; and, i-a
jo TCasonable grouDd to believe that any othwl

1?^/S engage mconduct likely to result in deathsl.ic:ii-3(aHu).

. Aldhig SuicideSmce 1^1 (see N.J.S. 2A:85-5.1), an attempt to commit sulcL^
to not been an off^ise in New Jersey. The Code continues thfe^
SmmH person who aids anbther/tb|commit or attej^t to commit suicide is guilty of a crime of tb6-
second degree. 2C:ll-€.
CH^ER 12 —ASSAULT; RECKLESS ENDANGERING; THREATS
otn 5 <yvers assault and related offenses among which is an!?statutes into an offense entitled "terroristic 1threats which m^es it a crime of the third degree to commit an act ^1

? purpose to terrorize another or to cause public I
? terror or alarm. Major changes include: the>dwi^hdatwn ^d generalization of those offenses; the requirement 4

of actual bodily mjury before an assault is committed and the intro- J
duction of a new concept, negligent assault, ':j

Consolidation and Generalization of Assault Offenses '*
» aiF 1?^.?^ Chapter 12 is to merge present statutory offensesintent to kill (N.J.S. 2A:90-2), attrocious assault

2A:90-1), mayhem (N.J.S. 2A:125-1) and fightkig
(N.J.S. 170-2) mto a smgle offense entitled "assault" 2C:12-1. Assault

/I divided for purposes of sentencing into simpleass^t (disorderly or petty disorderly offense) 2C:12-la, and aggra
vate assault (sMond to form degree). 2G:12-lb. Whether or not a
particular fact situation constitutes simple assault or the more serious
aggravated assault depends upon: the extent and seriousness of any
i^ies suffered by the victim; the type of weapon, if any, used in flie
Offense; the status of the victim (i.e. a law enforcement officer hi the
performance of his duties); and the mental state of the offender (i.e.
did he act "purposely," "recklessly" or "negligently").

Requirement of Actual BodUy Injury
At common law and under New Jersey case law the slightest

touchmg or offensive contact constitutes an offense. See State v. Maier,
13 N.J. 2^ (W53). The Code requires that some form of bodily injury
result or ^threatened inorder for an assault offense tobe committed.
As defined by the Code, bodily injury "means physical pain, illness or
any impairment of physical condition." 2C:1M.

Negligent Assault
A new concept of negligent assault is introduced by the CJode. A

person who negligently causes bodily injury to another with a deadly



the' community had the same in-
tention.

Held; This case is not "four
square" with Manhattan Trailer
Court, where theoperation involved
was a trailer court containing 50
spaces rented on a daily, weekly or
monthly basis; the homes could be
prepared for moving in one hour.

... a movable chattel loses Its
character personalty and be
comes a fixture and, thus, part of
the r^Ity . . . when it is: (1)
actually affixed to the realty or
something appurtenant thereto,
(2) appropriated to the use or
pu^se of that part of the realty
with which it is annexed, and (3)
intended by the partymaking Ae
annexation to be a permanent
accession to the freehold. West-
inghouse Broadcasting Co.. Inc.
V. Dir. Div. of Tax., 141 N.J.
Super, 301, 305 (App. Div. 1976).

yWiile in Westinghouse the struC"
tures (radio broadcasting towers)
were affixed into the soil, the pre-
dommant theme of the case is that
the intention in the placement of
structure on the land is the "domi
nant^ factor'* to be considered in
making the determination of its
character,

Ik is recognized that Nelson
Cooney & Son, Inc. v. Twp. of So.
Harrison, 57 N.J, 384, 389 (1971), ,
said:

Mobile homes, however, are not i
taxable under present statutes in
this state as either rei or per- i
sonal property. ^

The footnote insupport of that state- iment cites Manhattan Trailer Ct., \
which has herdnabove been di^
tmguished. Further, the statementin Nelson Cooney was dictum, for ,
the issue as to whether the homes I
there involved were taxable as real ?
proi^ was not In fte case, which :related to the validity ofa licensing f
ord^anM that imposed a fee on a ;
mobile^ome park.

The Bells intended their mobile
home to be a permanent accesskn ®
to the freehold. It is therefore tax- "

^ and thus the ®Bells should share the cost o! local v
government and its services with
other taxpayers. ^

Reversed.

h" "^5= the eitenrand seriousness of any^ victim; the type of weapon, if any. used in^offense, the status of the victim (i.e. a law enforcement officer in fhA
his duties); and the mentSSTfte Ser (Udid he act purposely, "recklessly" or "negligently") *
Requirement of Actual Bodfly Injury '

At common law and under New Jersey case law the sllehtiKt

ScreenScan

n N T j ^vx«i.ii,uw» du oiiense. see State v. Maleri
h result or be requires that some form of bodily injurym order for an assault offense to be committeda. As defined by the CSode, bodily injury "means physical pain iUness or
,f any impairment of physical condition." 2C:ll-i. ^ '
) . ^ . Negligent Assault

U negligent assault is introduced by the Code A) person who negligently causes bodily injury to another with a deadlv
,r wearon is guUty of an assault offense. 2C:l^ia(2). • " ^
y CHAPTER 13 —KIDNAPPING AND RELATED OFFENSES*
) , COERCION *
? '"tapping and other crimes involving theit estraint of persons against their will, such as criminal restraint and
•• ^a^ges in this area wim S

S?W custody. the treatment oe interference wits
TT«j . , Definition of Kidnapping

\ present law, any forcible movement of the victim may
Sv knapping. ^ State V. Kress, 105 N.J. Super. 514 <Lawit Si could result in a kidnapping convictionforcing of arobbery victiin to the rear of hisltore? In^jfra^

""St be removll^m th? SS
i ^ ®kidnapping to have occurred exeebtI that the confinement or us© of a person Is a s& op WtaS S ^
' SovSt°2C:13r"^ Respite a:
' r.~i . Interference with Custody

1A M —SEXUAL OFFENSEScrinSafla har.^r«ne '̂ ;
dramatic chanee in ♦i!S? .J™'̂ 6one more significant and

sSSSS'S'
seraal offense if the victim was the p^Mn's^uJ^aJdfhAt®22^

((Continued on next page) " ~
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p Hi^KKlh^ The New Code Of
p- ^iijiiinal Justice
Mil- (Ooatimied from previous page)

RedefinlttoD of Sex Crimes
most ^asUc the Code makes with regard to

the yedeflnitioii ol those offenses. Traditional terms
be utillaed to d^crlbe. Rathw, C^, there are four basic sexual

^»es;,^g^ayat^sfiex«^ assault (2C;14^2a), sexuri aisault (2C:14-
^ and crimi^ sexual

classified as either aggravated sexual assault
aexual assault (a crime, of the second

As defined by- the'Code, ^e-
ihter<ioiir.saj'

g^Vm^tlon.ot^ jnto theMus or vagina
I^etratibn or;:|ietfBtratiwi by an

repre^ts/ a^^^d^
fSStoj s^tMtes whic^^ v. Bono.

wntmuM to: be irrelevOTt, There is oneto
^^rmentK)ned reqiifreme^^ that-p^ietratibn is n«^aiy for aii

w act of swuaf iontact^ 2G:l^ld) where thevictim is imda 13 is treated as kau^l assault.
Jor;an{^^^ to be deem^ aggravated s^ukl.mntact

u ;crime .of the ;thirdtdegi«)/or criminal s^ual contact
aievfourta:degree), th«re must be an Infc^tibhal:^ the yictim
pr^used/of the victim's or accu^^s-intimate; bW
Burpiose of; eith^ degrading- or humilia^g thei vi<Him or of fusing
ps^i^ gratifying the accused; SOJoi^ penetratibn^^W
s'̂ Assummg the required physical acts, thSs following faiip factors
^tte separately or in combination are relevant in detennining
^roetber or not a particular fact situation is covered by fbe hi^er

ll^alized aggravated classifications:
Tho amount offorce and physical injury involved in the offense;

K: The ages of the victim and of the accus^ <i.e. consensual
intercourse betwe^ a male of 15 and a female of 14 muld not
be an off^e; consensual intercourse between a male of 20 and
a fenude of 14 would constitute an offense);

^ T!be m^tal state of the victim Ci.e. was the victhn 'physically
be^less," "mentally defective" or **m^tal]y incapacitated'* (See
2C:14-1 g, h, 1)1; and

Tile relationsh^ of the accused vis-a-vis the victim [did the
accused have si^ervisory or disciplkiary power over the victim

. (i.e.» teacher and student; prisoner and guard)].
It shotM be noted that these definitions are intended to cover

. both heterosexual and homos^ual situations.
I; Elimination of theRequirement that Resistance by ttte Victim be Proved

tAider present law, in order for the prosecution to obtain a con
viction for a sexual off^ise» resistance on the part of the victim must
be shown. See State v. McPherson, 135 N.J. Super. 203 (App. Div.,

>(1975)), The Code g>ecificaUy diminates requirem^t. 2C:14^.
Abatement of the Common Law Doctrine That a Person Cannont Be

Convicted of a Sex Crime If the Person's l^ose Is the Victim
At common law and as recently affirmed in New J^sey law

State v. Smith, 148 N.J. Super. 219 (App. Div., 1977), a husband could
not be prosecuted for raping his wife. The Code rejects this doctrine
m Q)ecifically states that a person shall not be presumed incapable
of committing a sexual offense because of marriaee to the victim.
2C:14-5b.
Abandonment of the Common Law Presimiption That Persons Under a

Certain Age Are Incapable of Commlttbig Sexaal Offenses
At common law and andunder existing case law, State v. L^ante

Ifl N.J. 505 (1953), there is an irrebuttaole presumption that males
oUf<

Code abandons this doctrine and gp^iflcally states that no personm•IMfiKil Ii ITi

m
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Convicted of a fiez Crime tf the Person's Spoose Is the Victim
At comm^ law and as teeently affirmed hi New Jersw case law,

State V. Smith, 148 N.J. Super. 219 (App. Dlv., 1977), a husband could
!not be prosecuted for rapl^ bis wife. Tlas Code rejects this doctrine
laDd ^^pecfflcauy states that a person shaH not be presumed incapable
\tf^^lttlng a sexual offense because of marriage to the victim.
,-93:14;^,
Abandonment of the Common Law Presnmption Hiat Persons Under a

Certain Age Are Incapable td Coi^nutting Sexual CMrenaes
f under exls^g^case- law, State v. LePante,12 N.J. 505 <1953), there is an irrebuttable presumption that males
.mer sbcte^ years of age are incapab^ of committing rape. Hie
Opde-abandons this doctrine and spMlfical^ statM that no pmtn
;shp be presumed Mcapable of committhig a sexual offense because
of age. 2C:14-^.
; Stre^ei^g the linUtatlon on the AdmlsslbUlto of

Complali^g Wltnew* Previous Sexual Conduct
II ^ proyisioM ofIf 2A;84^:^ seq., enacted hi 1978.iihnlt^Ds were plac^^ #^tbe admisftUity, in, sex.^^^

^ <»®PlainiSg: w

^y, the complaining witnesav;wviol^^
is mat«£l to

tow or eoerjsion or towvtagor disease is a perMn otl^r than the d<^dant/*'̂ ^ ^
^ t ®' in>P'i«>nment for Repeat Offenders
—!«. • :general Ptoltle8:: Pro!i^^aimM^tte same m the j^al offend set

^ Pwyides a minimum; swit^ce of iinpflsonk
;̂ ; je®® 5 years; whldi must be servi^ prior to eligibility iforpmle^ any peri^ convlcted of a s^itd or any

Coifft c^t, undOT this provisk)n, inake aw
non-custodial dispo^on of such an offend^. ; ^

AU™r*S NOTE: As a r^uit of the provisions of Chapt^
™ of the (^de's 'repealer sectkin (2C:98-2), certahipresent^ prohibited are decrimin^ized. Those actis incli^^-fernii

2A:110-1), adultly (N.J.S. 2A:88-1), con^isuai

^5^j^iifi)^ ^ incestuous conduct between adults
PART 0 — OFFENSES AGAINST PROPERTY

CHAPTER 17 —ARSON, CRIMINAL MISCfflEF. AND
OTHER PROPERTY DESTRUI^ON

. ^son and related offenses. Hw major chasesmtl^ chaptw mvolve the gradation of arson for sentencing purposes
the consoudation of minor proper^ offoises und^ a more stiieral

offlfflise entitled "Criminal Mischief.** «««»
• Gradation of Arson

The Code divides arson into aggravated arson, a crime of the
fSSPS?<?C:17-la) and arson, a crime of the third degree
u ' il I' factors for determlnhig -wbether a particular factualsituation f^ mto one or the other of these subdivtelons involve the

sfructure destroyed or imperfled and the degree of dahgo^
™ fJtuatiMi posed to the community. Commission, supra,at p. 294.under ^ circumstance, however, any person pays or accepts

paymtttfw the commission of arson is guilty of a c^e of the fir^
?®5?S* New Jec^y statutes dealtanj; with arson^ype off^isesdo little in the way of gradation.

O IT © 0 1 1 IZ^ ci

Robbery is classified as a
during the course of c
Idll anyone, inflicts or
armed with a deadly wea
first degree.

Hie next article in this sc
Boated Offenses), 21 (Forgo;
Against the Family, ChUdien
rupt laflu^), 28(Perjuiy
29 (Obstructing Govenn
and SSiXMeiM Against


