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SUPREME COURT

State of New Jersey v. Nicholas
Stefanelli et al (A-126, decided Jan-
uary 10, 1979). It is harmless error,
under facts here, to admit as sub-
stantive evidence of defendants’
guilt co-conspirator’s testimony of
hig guilty plea; testimony of guilty
plea and its surrounding circum-
stances may properly be admitted
under Evid. R. 20 and NJS.A.
2A:81-12 to affect co-conmspirator’s
credibility as a witness. Appellate
Division reversed; convictions rein-
stated. (Concurring and dissenting
opinions,) -

Alonzo W. Lawrence and James
Simpson v. Bauer Publishing &
Printing Ltd, et al (A-39, decided
January 10, 1979). The judgment of
the Appellate Division i3 reversed
and that of the trial court reinstated
substantially for the reasons ex-
pressed in the opinion of the dis-
senting judge reported at 154 N.J.
Super, 271, 276. The libel action
against its author is barred by the
statute of limitations, N.J.S.A.
2A:14-3; the discovery rule has no
application to this statute, Also,
the facts do not warrant the invoca-
tion of the doctrine of equitable
estoppel. (Concurring opinion.)

John Bradley, Jr., v. Henry
Townsend Moving & Storage Com-
pany (A-32, decided January 9,

er, including pertinent

1979). Due deference will be given
to the decislons and conclusions of
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by Senstor Martin T, Gresubstg and: .
Senate Judiciary Committee Alde: John'J:Tu
This is the ‘ofa: :

us: homicides: constitute  murd
2A:113-1: et 'seq ]

9. 1
the nature of his’ conduct or:the: . :
aware of the ‘mature of his conduct or: the “existence of
gckem%ges or is’ aware of a high_pmbability‘ of't:ll:ekz&is

3. during -the. commission of, or an attemipt to commit, or.

flight after committing, robbery, sexual assault, arson, burglary
kidnapping or criminal escape. & SRS
Murder is punishable as a:crime of the first degree and a persoa

convicted of murder may be sentenced either to a term of 30 years,

of which 15 must be

before parole may be granted, 2C:43-7.
- (Continued on page 6, col. 4) :

New Rule Amendment

SUPREME COURT OF NEW JERSEY : s

ORDERED that the attached amendment to R. 3:28 of the Rules
Governing the Courts of the State of New Jersey is adopted to be
effective January 15, 1979, By the Court, !
Dated: January 10, 1579 Richard J. Hughes, C.J.

Material in existing rule to be deleted is shown in brackets and
new material to be added is shown in boldface, :
RULE 3:28. PRETRIAL INTERVENTION PROGRAMS

(=) ...no change (c) ...no change

(®) ...nochange (d) ...no change

(e) The Administrative Director of the Courts shall establish and
maintaln a Pretrial Intervention Registry for the purpose of deter-
mining applications, enrollments and the degree of completion thereaf
by a defendant in a program approved by the Supreme Court in ac-
cordance wilh paragraph (a). The Pretrial Intervention Registry
shall contain such information and material as directed by the Supreme
Court, No order to expunge or seal records of arrest after dismissal
of a complaint, indictment or accusation under paragraph (¢) or (d)
shall bar the retention of material and information in the Pretrial

Intervention Registry for the purposes of determining a defendant’s

? -

) served hefore parole may be granted, or-to'a -
maximum ¢erm of 30 years. Furthermore, such. sentence may provide . .
for an extended term of 30 years'to life with 25 years to be served
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William H. Bruce, III on the brief).
Corbin City appeals from a judg-
ment of the Division of Tax Ap-
peals that vacated a $3,800 real
property assessment on a mobile
bhome owned by John and Florence
Bell, The judge of the Division held
that the home was personal prop-
erty, saying that the case stands
“four square” with Manhattan
Trailer Cl. v. Twp. of No. Bergen,
104 N.J. Super, 405 (App. Div, 1969).
The Bells are residents of Penn-
sylvania and use their 12’ by 60’

mobile home in Corbin City for|in

weekends and vacations; it is lo-
cated on a 75’ by 150’ piece of land
owned by them, It rests on a con-
crete slab and is supported by col-
umns of concrete blocks. It is fur-
ther secured to the concrete pad
by & series of chains comuected to
anchor bolts set into the concrete.
Concealing these underlying st

'ts was a “‘skirting” surround-

the space between the hottom

of the home and the ground. The
axels were still connected to the
home although the wheels had been
removed and were lying on the
ground underneath. The home is
connected into on-site water and
septic systems. Electrical service
is supplied by a direct line,

The community in which the
trailer is located consists of six
blocks on which there were from
35 to 40 homes. There were “quite
a few” summer residents in the
community and “quite a few”
permanent residents. During the
four years the Bells had owned the
bome, only one home moved off its
pad; four new homes had come in,
There were no transients.

Bell testified that the home was
not the type of trailer one would
unhook and travel in for short va-
cations. It would require a pro-
fessional mover to detach it and
it would take about eight hours to
prepare it for moving, It was Bell’s
intention that the home was to stay
where it was for the ‘“foreseeable
future.” It is inferable that the
other owners of mobile homes in
the community had the same in-
tention.

Held: This case is not ‘“four
square” with Manhattan Trailer
Court, where the operation involved
was a frailer court containing 50
spaces rented on a daily, weekly or
monthly basis; the homes could be
prepared for moving in one hour,

. . . a2 movable chattel loses its
character as personalty and be-
comes a fixture and, thus, part of
the realty . . . when it is: (1)
actually affixed to the realty or
something appurtenant thereto,

sCocreenscan

fighlights Of The New Code Of
Criminal Justice ]
(Continued from page 1)

certain circumstances, from his own action or the action 'of:
co-felon, (See State v. Canola, 73 N.J. 208, 226 (1977)), Thus,
this doctrine & person committing a robbery would not be.

murder if a la : £
kills I:ln hi.i:mec%td bystander. The Co

K er the ). n

e commission of one of the ‘Crimes. is. Tes

S8. enumerated crimes. is- responsil
for a casually related death of any person other than one of:
aartmpants which death results from the action of afy person, in

g a third party, 2C:11-3a.(3).
Defense in Felony-Murder Situations
There is established in the Cod
charge of murder. under the felony
ani, who was zot the only parti
establish:

- illltll He neither solicited nor aided in the commission of the
g
2.’He was not armed with a deadly weapon; 2
3. He had no reasonable ground to believe that any other
participant was armed with a deadly weapon; and, :
4, He had no reasonable ground to believe that any other

participant intended to engage in conduct likely fo result in death.

2C:11-3(a)-(d).
Aiding Suicide
Since 1971 (see N.J.S. 2A:855.1), an attempt to commit s
has not been an offense in New Jersey. The Code continues.
policy. However, under the Code, any person who aids. another . to
commit or attempt to commit suicide is guilty of a crime of the
second degree. 2C:11-6.

CHAPTER 12 — ASSAULT; RECKLESS ENDANGERING; THREATS

Chapter 12 covers assault and related offenses among which. is‘an
amalgamation of various statutes into an offense entitled gtie
threats” which makes it a erime of the third -degree to commit an act
of violence with the purpose to terrorize another or to cause public
inconvenience by terror or alarm, Major changes include: j
consolidation and generalization of those offenses; the requirement
of actual bodily injury before an assault is committed and the intro-
duction of a new concept, negligent assauit. i

Consolidation and Generalization of Assault Offenses B

The basic aim of Chapter 12 is to merge present statutory offenses :
such as assault with intent to kill (N.J.S, 2A:90-2), attrocious assaulf:
and battery (N.J.S. 2A:90-1), mayhem (N.J.S. 2A:125-1) and fighting
(N.J.S, 170-2) into a single offense entitled “assault” 2C:12-1. Assault
under the Code is divided for purposes of sentencing into simple
assault (disorderly or petty disorderly offense) 2C:12-1a, and aggra-
vated assault (second to forth degree). 20:12-1b. Whether or not a 3
particular fact situation constitutes simple assault or the more serious
aggravated assault depends upon: the extent and seriousness of any
injuries suffered by the victim; the type of weapon, if any, used in the !
offense; the status of the victim (i.e. a law enforcement officer in the )
performance of his duties); and the mental state of the offender (i.e, ;
did he aet “purposely,” “recklessly” or ‘“negligently”). '

Requirement of Actual Bodily Injury L

At common law and under New Jersey case law the slightest
touching or offensive contact constitutes an offense. Sce State v. Maler, .
13 N.J. 235 (1953). The Code requires that some form of bodily mg:?
result or be threatened in order for an assault offense to be committed. -
As defined by the Code, bodily injury “means physical pain, illness or
any impairment of physical condition,” 2C:11-1.

Negligent Assault :

A new concept of negligent assault is introduced by the Code. A

person who negligently causes bodily injury to another with a deadly
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Held: This case is not “four
Square” with Manhattan Trailer
Court, where the operation involved
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. « . 8 movable chattel loses its
character as personalty and be-
comes a fixture and, thus, part of
the realty . . . when it is: (1)
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something appurtenant thereto,
(2) appropriated ta the use or
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annexation to he a permanent
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inghouse Broadeasting Co., Ine.
V. Dir. Div, of Tax., 141 N.J.
Super. 301, 805 (App. Div. 1978).
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the intentlon in the placement of
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aggravated assavlt depends upon: the extent and seriousness of any
injuries suffered by the victim; the type of weapon, if any, used in the
offense; the status of the victim (le. a law enforcement officer in the
performance of his duties); and the mental state of the offender (i.e.
did he act “purposely,” “‘recklessly” or “negligently”). ;
Requirement of Actual Bodily Injury :

At common law and under New Jersey case law the slightes
touching or offensive contact constitutes an offense, See State V. Maler
13 N.J, 235 (1953). The Code requires that some form of bodily inj
result or be threatened in order for an assault offense to be commi
As defined by the Code, bodily injury “means physical pain, illness or .
any impairment of physieal condition,” 2C:11-1. 5

: Negligent Assault . .

A new concept of negligent assaul is Introduced by the Code, A
person who negligently ‘causes bodily injury to another with a dead]
wearon is guilty of an assault offense. 2C:12-1a(2). - 9

CHAPTER 13 — KIDNAPPING AND RELATED OFFENSES:,

; . COERCION = . A

Chapter 13- concerns kidnapping and other crimes involving the
restraint of persons against their will, such as criminal restraint and
false imprisonment, Major' changes in this area are with respect to
the definition of kidnapping and the treatment of interference wi

child custody.
Definition of Kidnapping ;
Under present law, any forcible movement of the victim may . 4
constitute a kidnapping, See State v. Kress, 105 N.J. Super, 514 A{Law:: 3
iv., 199). In theory this could result in a kidnapping conviction
for the foreing of a robbery victim to the Tear of his sto j
the Code re%uires that the vi
where he is found in order
that the confinement or

making the determination of itg/|f

character,

It is recognized that Nelson
» | Cooney & Son, Ine, v, Twp. of So.
anrison, 57 N.J. 384, 389 (1971),
saia:

Mobile homes, however, are not

taxable under present statutes in

is state as either real or per-
sonal property.
, | The footnote in support of that state-
ment cites Manhattan Trailer Ct.,
which has hereinabove been dis-
tinguished, Further, the statement
in Nelson Cooney was dictum, for
the issue as to whether the homes
there involved were taxable as real
property was not in the case, which
related to the validity of a licensing
ordinance that imposed a fee on a
mobile-home park.

The Bells intended their mobile
home to be a permanent accession
f | to the freehold. It is therefore tax-
able as real estate and thus the
Bells should share the cost of local
government and its services with

other taxpayers.
] Reversed.

Interference with Custody :
interference with child custody (except where 3
was necessary to protect the child from danger
14 years of age consents, as long as no criminal.- "
separate offense. 2C:13-4. New Jersey statutory 3
law presently cont no specific reference to such interference, The
interest which the Code seeks to protect is “‘the maintenance of parental
custedy against all unlawful interruption, even when the child himgelf
is a willing, undeceived participant in the attack on this interest of
its parent.” Commission, supra, at p. 188,

R 14 — SEXUAL OFFENSES

CHAPTE
Chaf)telar 14 concerns sexual offenses. No aspect
al la )

The Code makes
the actor believed it
or where a child over
purpose is invelved) a

und guilty of
sexual offense if the person’s spouse and thatgupertgons
under a certain age are presumed incapable of committing certain g
sexual offenses; the strengthening of the recently enacted limitation 2
on the admissability of evidence relating to the vietim’s prior sexual
history and the impasition of a mandatory term of imprisonment for
repeat sex crime offenders, .

(Continued on next page)
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(Continued from previous page)
e Redefinition of Sex Crimes
"‘change :which the Code makes with regard to
the tion of those offenses, Tradiﬁonali! terms
. Will:no- longer be utilized to describe
- the Code, there are four-basic sexual
-assault (2C:14-2a), ‘sexual ‘assault (2C:14-
exual contact (2C:14-3a) and criminal sexual

ssified as either agg:QVabed sekixal ‘aséault
exual assajgltv- (& crime.of the second
‘ed. -As.defined by the:Code,:

ed. ‘As defined by. the:Cod -

fe lat

ing the required. physical 'acts,  the: following four: factors
parately or in" combination  are relevant . in - determining

-or mot ‘a particular: fact situation is covered by the higher
aggravated classifications: - ; :
The amount of force and physical injury involved in the offense;
The ages of the victim and of ‘the accused (ie. consensual
intercourse between a male of 15 and @' female of 14 would not
-be an offenise; consensual intercourse hetween a male of 20 and
a female of 14 would constitute an offense);
The mental state of the victim [1.e. was the victim “physically
hzgl;il&?," ;mlentally)] amidefective" or “mentally incapacitated” (See
:14-1 g, h, DI;- 7
. ‘The relationship of the accused vis-a-vis the victim [did'the
accused have supervisory or disciplinary power over the victim
-(Le., teacher and student; prisoner and guard)].
It should be noted that these definitions are intended to cover
both heterosexual and homosexual situations.
Elimination of the Requirement that Resistance by the Victim be Proved
- Under present law, in order for the prosecution to obtain a con-

viction for a sexual offense, resistance on the part of the vietim must

be shown. See State v. McPherson, 135 N.J. Super, 203 (App. Div.,

1975)), The Code specifically eliminates this requirement. 2C:14-5a,

*" Abandonment of the Common Law Doctrine That a Person Cannont Be

Convicted of a Sex Crime If the Person’s Spouse Is the Vietim
At common law and as recently affirmed in New Jersey case law,

. State v. Smith, 148 N.J. Super. 219 (App. Div., 1977), a husband could
: mot be prosecuted for raping his wife. The Code rejects this doctrine
. and specifically states that a person
. of committing a sexual offense because of marriage to the victim.

shall not be presumed incapable

w'lm.
Abandonment of the Common Law Presumption That Persons Under a
Certain Age Are Incapable of Committing Sexual Offenses
- -At common law and and under existing case law, State v. LeFante,
12 N.J. 505 (1953), there is an irrebuttable presumPtion that males
under sixteen years of age are incapable of committing rape. The

~_Code abandons this doctrine and specifically states that mo person
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Convicted of a Bex Crime If the Person’s Spouse Is the Vietim | Robbery is classified as a

At comman law and as recently affirmed in New Jersey case law, | during the course of commit
State v, Smith, 148 N.J. Super, 219 (App. Div., 1977), a hushand could | kill anyone, inflicts or attem
Dot e prosecuted for- raping his wife. The Code rejects thiz doctrine | armed with a deadly weapa
and specifically states that a person shall not be presumed incapable | first degree. =
of commifting a sexual offense because of marriage to the victim,
TR, ) O io i il
Abandonment of the Common Law. Presumption That Persons Under a ; : : B

. Certain Age Are Incapable of com;nfmng Sexual Offenses Asainet-the:Famllyb

.- -At common law andandunderexistin%case law, State v. LeFante, ,ruptolgg&u%ce)-, 2&5 erjury ar

13 N.J. 505 (1958), there is an: irrebuttable presl_t_mPtiOn- that males ﬁ‘f - ting Governments
under sixteen. years ‘of age are incapable of committing rape, The|8and 83

i Code .abandons this “doctrine and specifically " states  that no person
‘ dod | be presumed incapable of committing a sexual offense because
f age 2C:1450, - -~ o :
- Strengthening the Limitation on. the Admissi
, . Complaining’ Witness’. Pr . Sexual -Ca

. AUTHOR'S NOTE: As a résult of the provisions of Chapter 14
and of the Code's ‘repealer section +(2C:98-2),. certain sexual: acts’
. ‘presently prohibited are decriminalized. Those acts: include forni:

cation (N.J.S. 2A:110-1), adultery (N.JS. 2A:83-1), consensual
??ngl'gy zﬁ\li.{.si)zA:ltis-l), and incestuous conduct between' adults
W, 2A:114-1). d

PART I — OFFENSES AGAINST FROPERTY

CHAPTER 17 — ARSON, CRIMINAL MISCHIEF, AND
OTHER PROPERTY DESTRUCTION : :
- Chapter 17 covers arson and related offenses, The major changes
. in this chapter involve the gradation of arson for sentencing purposes
" and the consolidation of minor property offenses under a more general
offense entitled “Criminal Mischief.” :
. Gradation of Arson
.. The Code divides arson into aggravated arson, a crime of th
second degree (2C:17-1a) and arson, a crime of the third -degree
(2C:17-1b), The factors for determining whether a ‘particular factual
situation falls into one or the other of these subdivisions involve the
troyed or imperiled and the degree of danger
. that the situation posed to the community. Commission, supra, at p. 204.'
- Under all circumstances, however, any person’ who pays or accepts |
.. payment for the commission of arson is guilty of a crime of the first
degree. Present New Jersey statutes dealing with arson-type offenses|
do little in the way of gradation. o ' ] :




